IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
GREENEVILLE DIVISION

IN RE SOUTHEASTERN MILK

ANTITRUST LITIGATION Master File No. 2:08-MD-1000

Judge J. Ronnie Greer
THIS DOCUMENT RELATES TO:

Sweetwater Valley Farm, Inc., et al. v.
Dean Foods, et al., No. 2:07-CV-208

N N N N N N N N N N

DAIRY FARMER PLAINTIFFS’ EXPEDITED MOTION FOR
PRELIMINARY APPROVAL OF PROPOSED SETTLEMENT
WITH SOUTHERN MARKETING AGENCY AND JAMES BAIRD

Dairy Farmer Plaintiffs request that the Court grant preliminary approval under Federal Rule of
Civil Procedure 23(e) of the proposed settlement agreement (“Settlement Agreement”) reached between
Plaintiffs and Defendants Southern Marketing Agency (“SMA”) and James Baird (“Baird”). The terms
of the settlement are memorialized in the Settlement Agreement, which is attached as Exhibit A to the
accompanying memorandum in support of Plaintiffs’ motion. Plaintiffs also request that the Court
approve the proposed form of the Notice of Proposed Settlement (“Notice”) to be sent by U.S. Mail to
the Class Members and the proposed Summary Notice of Proposed Settlement (“Summary Notice”) to
be published to the Class Members. The proposed Notice and Summary Notice are attached as Exhibits
B and Exhibit C, respectively, to the accompanying memorandum in support of Plaintiffs’ motion.

Plaintiffs move for preliminary approval of the Settlement Agreement because, as required by

Federal Rule of Civil Procedure 23(e), the settlement is fair, reasonable, and adequate to the Class
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Members. Therefore, pursuant to Paragraph 2 of the Settlement Agreement, Plaintiffs move for entry of

a Preliminary Approval Order providing that, inter alia:

1.

10.

the Settlement is preliminarily approved and is sufficiently fair, reasonable and adequate
to authorize dissemination of notice of the settlement to the Class Members;

the form and content of the Notice and Summary Notice are approved to notify Class
Members of the settlement agreement between Plaintiffs and Defendants SMA and Baird,
as well as the settlement agreement between Plaintiffs and Defendant Dean Foods
Company, which was preliminarily approved by a previous Order of this Court (Dkt.
1641);

the proposed dissemination of the Notice and Summary Notice constitutes the best notice
practicable under the circumstances, is due and sufficient notice and complies fully with
the requirements of Federal Rule of Civil Procedure 23 and the due process requirements
of the Constitution of the United States;

no additional opt-out period is warranted or required by Rule 23(e)(4) of the Federal
Rules of Civil Procedure;

any person who timely requested exclusion from the Class may apply to the Court to be
reinstated to the Class (for purposes of the settlement only) by setting forth the reasons
for seeking reinstatement in a document filed with the Claims Administrator at least
fourteen (14) days prior to the Fairness Hearing;

any Class Member who objects to the settlement must do so in writing no less than
fourteen (14) days prior to the Fairness Hearing;

any Class Member who wishes to be eligible for a payment as a result of the Settlement
shall file a claim form provided with the Notice no less than fourteen (14) days prior to
the Fairness Hearing;

Class Counsel shall file with the Court, and serve upon counsel of record, the necessary
papers to show compliance with the Notice Plan and the Court’s Order as well as any
other materials Class Counsel wishes the Court to consider at least seven (7) business
days prior to the Fairness Hearing;

any Class Member who seeks to appear and be heard at the Fairness Hearing shall
provide notice to the Clerk of the Court and to Counsel of record at least fourteen (14)
business days prior to the Fairness Hearing;

the Fairness Hearing concerning the proposed settlement will occur on November 4, 2011
at 9:00 a.m. before this Court;
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11. all claims against SMA and Baird are severed and all proceedings against SMA and Baird
except those proceedings provided for or required by the Settlement Agreement are
stayed;

12. the Settlement Fund as set forth in the Settlement Agreement is a “Qualified Settlement
Fund” pursuant to Treas. Reg. §1.468B-1, and Class Counsel and their designees are
authorized to use up to $50,000 of the Settlement Fund to give notice of the Settlement to
Class Members and for settlement administration costs, up to $10,000 of the Settlement
Fund for escrow agent costs, and such amount of the Settlement Fund as is required to
pay taxes on income earned on the Settlement Fund, with prior notice to Defendants;

13. Rust Consulting, Inc. is appointed as Claims Administrator for purposes of notice and
administration of the settlement with SMA and Baird, and JPMorgan Chase Bank,
National Association shall serve as the escrow agent in connection with the Settlement
Fund described in Paragraph 7.1 of the Settlement Agreement, and

14. Plaintiffs and members of the Class are preliminarily enjoined from the initiation,
commencement or prosecution of any Released Claim by any of the Releasing Parties.

In light of upcoming pretrial and trial deadlines, Plaintiffs request that this motion be decided on

an expedited basis. A proposed form of Order is attached as Ex. D.

Dated: July 26, 2011 Respectfully submitted,
/s/IRobert G. Abrams

Thomas C. Jessee, Esq. Robert G. Abrams, Esg.

Jessee & Jessee Robert J. Brookhiser, Esq.

412 East Unaka Ave. Gregory J. Commins, Jr., Esq.

Johnson City, TN 37601 Terry L. Sullivan, Esq.

jjlaw@jesseeandjessee.com Baker & Hostetler LLP

Liaison Counsel for Dairy Farmer Class 1050 Connecticut Ave., NW, Suite 1100
Washington, DC 20036
rabrams@bakerlaw.com
rbrookhiser@bakerlaw.com
gcommins@bakerlaw.com
tsullivan@bakerlaw.com
Lead Counsel for Dairy Farmer Class
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
GREENEVILLE DIVISION

IN RE SOUTHEASTERN MILK

ANTITRUST LITIGATION Master File No. 2:08-MD-1000

Judge J. Ronnie Greer
THIS DOCUMENT RELATES TO:

Sweetwater Valley Farm, Inc., etal. v.
Dean Foods, et al., No. 2:07-CV-208

N N N N N N N N N N

MEMORANDUM IN SUPPORT OF DAIRY FARMER PLAINTIFFS’
EXPEDITED MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT
WITH SOUTHERN MARKETING AGENCY AND JAMES BAIRD
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Pursuant to Federal Rule of Civil Procedure 23, Dairy Farmer Plaintiffs respectfully request that
the Court grant preliminary approval of the proposed settlement Plaintiffs have reached with Defendants
SMA and Baird. The Settlement Agreement, attached as Exhibit A, would provide both monetary and
certain structural relief for Southeast dairy farmers and should receive the Court’s preliminary approval
so that the Class Members have an opportunity to evaluate the Agreement.

. INTRODUCTION

After four years of vigorously-contested litigation, years of mediation, and arm’s-length
negotiations occurring over several months, Plaintiffs have reached a proposed settlement to resolve all
of the Class Members’ claims against SMA and Baird in this litigation. In exchange for release of those
claims, $5,000,000 will be paid into a Settlement Fund (as described in paragraph 7.1 of the Settlement
Agreement) and certain structural changes to the manner in which SMA is operated and managed, the
way in which milk is marketed in the Southeast, and how SMA interacts with Southeast dairy farmers
will be implemented as specifically set forth in paragraph 7 of the Settlement Agreement and as
described more fully in section 11.B below. Together, the monetary and structural relief will provide
significant benefits to all Class Members.

This substantial settlement represents a fair and reasonable resolution of Class Members’ claims
against SMA and Baird and warrants the Court’s preliminary approval so that it may be presented to the
Class Members. The Court’s preliminary approval does not constitute final approval of the Settlement
Agreement, but merely authorizes Class Counsel to present the offer to the Class and begins the process
for evaluation by the Class and the Court for final approval. See Fed. R. Evid. 23(e); Manual for
Complex Litigation (MCL 4th), § 21.633 (4th ed. 2004). Thus, Plaintiffs move for entry of a

Preliminary Approval Order providing that, inter alia:
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1. the settlement is preliminarily approved and is sufficiently fair, reasonable and adequate
to authorize dissemination of notice of the settlement to the Class Members;

2. the form and content of the Notice of Proposed Settlement (“Notice”) and Summary
Notice of Proposed Settlement (“Summary Notice”) are approved to notify Class
Members of the settlement agreement between Plaintiffs and Defendants SMA and Baird,
as well as the settlement agreement between Plaintiffs and Defendant Dean Foods
Company, which was preliminarily approved by a previous Order of this Court (Dkt.
1641);

3. the Notice and Summary Notice constitute the best notice practicable under the
circumstances, are due and sufficient notice and comply fully with the requirements of
Federal Rule of Civil Procedure 23 and the due process requirements of the Constitution
of the United States;

4. no additional opt-out period is warranted or required by Rule 23(e)(4) of the Federal
Rules of Civil Procedure;

5. any person who timely requested exclusion from the Class may apply to the Court to be
reinstated to the Class (for purposes of the settlement only) by setting forth the reasons
for seeking reinstatement in a document filed with the Claims Administrator at least
fourteen (14) days prior to the Fairness Hearing;

6. any Class Member who objects to the settlement must do so in writing no less than
fourteen (14) days prior to the Fairness Hearing;

7. any Class Member who wishes to be eligible for a payment as a result of the Settlement
shall file a claim no less than fourteen (14) days prior to the Fairness Hearing;

8. Class Counsel shall file with the Court, and serve upon counsel of record, the necessary
papers to show compliance with the Notice Plan and the Court’s Order as well as any
other materials Class Counsel wishes the Court to consider at least seven (7) business
days prior to the Fairness Hearing;

9. any Class Member who seeks to appear and be heard at the Fairness Hearing shall
provide notice to the Clerk of the Court and to Counsel of record at least fourteen (14)
business days prior to the Fairness Hearing;

10. the Fairness Hearing concerning the proposed settlement will occur on November 4, 2011
at 9:00 a.m. before this Court;

11. all claims against SMA and Baird are severed and all proceedings against SMA and Baird
except those proceedings provided for or required by the Settlement Agreement are
stayed,;
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12. the Settlement Fund as set forth in the Settlement Agreement is a “Qualified Settlement
Fund” pursuant to Treas. Reg. 81.468B-1, and Class Counsel and their designees are
authorized to use up to $50,000 of the Settlement Fund to give notice of the Settlement to
Class Members and for settlement administration costs, up to $10,000 of the Settlement
Fund for escrow agent costs, and such amount of the Settlement Fund as is required to
pay taxes on income earned on the Settlement Fund, with prior notice to Defendants;

13. Rust Consulting, Inc. is appointed as Claims Administrator for purposes of notice and
administration of the settlement with SMA and Baird, and JPMorgan Chase Bank,
National Association shall serve as the escrow agent in connection with the Settlement
Fund described in Paragraph 7.1 of the Settlement Agreement; and

14. Plaintiffs and members of the Class are preliminarily enjoined from the initiation,
commencement or prosecution of any Released Claim by any of the Releasing Parties.

1. BACKGROUND
A. Description of the Litigation

Plaintiffs brought a class action alleging that Defendants, including SMA and Baird, unlawfully
conspired and refused to compete for the purchase of raw Grade A milk produced, marketed, and
processed in the Southeast; restricted farmers’ access to raw Grade A milk bottling plants in the
Southeast; eliminated and stifled competition from cooperatives and Grade A milk bottlers;
monopsonized and monopolized raw Grade A milk and milk marketing services in the Southeast; and
engaged in other unlawful activities designed to artificially and anti-competitively fix, stabilize, and
depress the prices received by Southeast dairy farmers for their raw Grade A milk. Plaintiffs contend
that Defendants’ actions violated Sections 1 and 2 of the Sherman Act. See 15 US.C. 88 1 & 2.
Defendants—including SMA and Baird—deny that they violated the Sherman Act as alleged by
Plaintiffs.

The initial complaints in this matter were filed on July 5, 2007. Since then, the parties engaged
in approximately four years of intensive litigation. Voluminous written discovery requests were served

on the parties and third parties. Millions of pages of documents were produced and reviewed. More
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than 150 depositions were taken by the parties. Dozens of motions to compel and other similar
discovery disputes were litigated before the Magistrate Judge and the Court.

Class certification was equally hard fought. Plaintiffs moved for class certification on May 1,
2009 supported by a lengthy, fact-extensive memorandum and the opinions of three experts. Defendants
opposed class certification with exhaustive briefing and expert opinion. Following the Court’s
certification of the class on September 7, 2010, the parties litigated virtually all aspects of the content
and form of class notice. Defendants’ request that the Sixth Circuit take an interlocutory appeal of the
class certification order was denied. In addition, Defendants have twice moved to decertify the class.
The Settlement Agreement with SMA and Baird (and Plaintiffs’ Settlement Agreement with Dean)
provides that they no longer support the motions to decertify.

The intensity of litigation has increased as the trial approaches. Defendants filed six summary
judgment motions supported by extensive statements of fact. Plaintiffs opposed each motion with
equally extensive briefs and statements of fact. The parties subsequently filed eight wide-ranging
Daubert motions, and four additional objections to the Magistrate’s rulings on those motions. The
parties prepared and exchanged trial exhibits lists (totaling more than 5,000 exhibits) and deposition
designations (covering more than 100 depositions). More recently, nearly 70 motions in limine were
submitted to the Court, and two days of oral arguments heard on certain motions. In short, the parties
have vigorously contested every aspect of this litigation for four years as reflected by over 1,650 entries
on the Court’s docket.

B. The Proposed Settlement

Pursuant to the terms of the Settlement Agreement between Plaintiffs and Settling Defendants

SMA and Baird, $5,000,000 will be paid into a Settlement Fund and certain structural changes to the
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manner in which SMA is operated and managed, the way in which milk is marketed in the Southeast,
and how SMA interacts with Southeast dairy farmers will be implemented as specifically set forth in
paragraph 7 of the Settlement Agreement. (See Ex. A, Settlement Agreement { 7.) Pursuant to the

Settlement Agreement:

e SMA will undergo a broad annual audit of its activities conducted by an independent auditor, the
results of which shall be made available to SMA’s Board of Directors and the managers of
SMA’s member cooperatives. In addition, a summary report of the independent auditor’s annual
audit will be posted on SMA’s website. (See id. at 1 7.3.)

e SMA agrees to use its best efforts to increase Class | utilization percentages in Federal Orders 5
and/or 7 by reducing milk supply commitments to certain manufacturing plants currently
operating in Federal Orders 5 and/or 7. Defendant SMA estimates that this change alone, if
achived, may generate value to Southeast dairy farmers of approximately $0.10 to $0.12 per
hundredweight of milk. (See id. at 1 7.4.)

e SMA and Baird will establish and maintain, for a minimum of three (3) years, a production
incentive program for the dairy farmer members of SMA’s member cooperatives in Federal
Orders 5 and/or 7 designed to increase prices paid to these farmers for the purpose of increasing
their local production of milk. (See id. at § 7.5.)

e SMA agrees to certain changes in the procedures for the election of its board of directors, the
implemention of term limits for most directors, and the required disclosure of potential and
actual conflicts of interest. (See id. at  7.6.)

e SMA will no longer handle, pool, or otherwise be involved with milk marketed by Dairy
Marketing Services, LLC (“DMS”) for independent farmers. (See id. at §7.8.)

e SMA and Baird agree that the management agreement between SMA’s member cooperatives and
VFC Management, LLC (Baird’s management company)—to the extent it relates to the
management of SMA—will be terminated without cause and a competitive bidding process, as
set forth in the Settlement Agreement, will be implemented for the selection of SMA’s General
Manager. (See Id. at 7 7.6.)

e SMA and Baird agree to the establishment of a Dispute Resolution Committee consisting of
three independent parties authorized to hear and resolve complaints and disputes from dairy
farmer members of SMA’s member cooperatives over Defendants’ compliance with certain
provisions of the Settlement Agreement. (See id. at 1 7.7.)

In return, Class Members will release Settling Defendants SMA and Baird, as provided by

paragraphs 1.17, 1.18, 1.19, and 1.22 of the Settlement Agreement, from any and all claims that were or
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could have been asserted arising out of or relating in any way to any conduct alleged in this case. (See
id. 11 1.17, 1.18, 1.19, 1.22, 6.1, 6.2.) The Settlement Agreement, however, does not release any Class
Member’s claim against the remaining Defendants in this case, nor does it release the claims of Class
Members who timely and validly requested exclusion from the Class as of June 17, 2011, unless they are
allowed to opt back in by order of the Court. (See id. {1 1.17, 1.18, 1.19, 1.22,9.1))

In order to resolve the greatest number of potential claims, the Settlement Agreement permits
Class Members who previously opted out of the Class to apply to the Court for reinstatement to the
Class for purposes of the settlement only. (See id. 1 1.5, 9.1) Because the initial opt out period expired
just over a month ago, the Settlement Agreement does not provide a second opt-out period for Class
Members.

Finally, the Settlement Agreement provides this Court jurisdiction over the implementation,
enforcement, and performance of the settlement, except for those complaints or disputes brought by any
dairy farmer Class Member who is a member of any of the member cooperatives of SMA and relating to
those aspects of the Settlement Agreement over which the SMA Dispute Resolution Committee has
exclusive authority as enumerated in paragraph 7.7 of the Settlement Agreement. (See id. 11 13.2, 13.3)
As reflected in the proposed Notice (see Ex. B), Plaintiffs propose that settlement proceeds be
distributed proportionally among Class Members who file claims.

I11.  THE COURT SHOULD GRANT PRELIMINARY APPROVAL TO THE SETTLEMENT
AGREEMENT

A. Legal Standard for Granting Preliminary Approval

“Being a preferred means of dispute resolution, there is a strong presumption by courts in favor

of settlement.” In re Telectronics Pacing Sys. Inc., Accufix A Trial *“J”” Leads Prods. Liability Litig., 137

6
Case 2:08-md-01000 Document 1676 Filed 07/27/11 Page 10 of 20 PagelD #: 39297



F. Supp. 2d 985, 1008 (S.D. Ohio 2001). This is particularly true in large, complex cases, and “the law
generally favors and encourages the settlement of class actions.” Franks v. Kroger Co., 649 F.2d 1216,
1224 (6th Cir. 1981); see also In re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 530 (E.D. Mich.
2003) (“There is a strong public interest in encouraging settlement of complex litigation and class action
suits because they are notoriously difficult and unpredictable and settlement conserves judicial
resources.”).

The Court’s preliminary approval “is not a fairness hearing; its purpose, rather, is to ascertain
whether there is any reason to notify the class members of the proposed settlement and to proceed with a
fairness hearing.” Armstrong v. Bd. of Sch. Directors, 616 F.2d 305, 314 (7th Cir. 1980) (footnote
omitted). In determining whether preliminary approval is warranted, the sole issue before the Court is
whether the proposed settlement is within the range of what might be found fair, reasonable and
adequate, so that Class Members should be given notice of the settlement. See MCL 4th § 13.14, at 173.
(“First, the [court] reviews the proposal preliminarily to determine whether it is sufficient to warrant
public notice and a hearing. If so, the final decision on approval is made after the hearing.”). The Court
should also ensure that the settlement agreement is the product of arm’s-length negotiation between
counsel, and not subject to any collusion or undue influence by the named plaintiffs.

In evaluating the fairness of the settlement for final approval, the range of fairness is determined
by “[s]everal factors [which] guide the inquiry: (1) the risk of fraud or collusion; (2) the complexity,
expense and likely duration of the litigation; (3) the amount of discovery engaged in by the parties; (4)
the likelihood of success on the merits; (5) the opinions of class counsel and class representatives; (6)
the reaction of absent class members; and (7) the public interest.” UAW v. General Motors Corp., 497 F.

3d 615, 631 (6th Cir. 2007). When assessing the parties’ legal dispute, the Court should “not ... decide
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whether one side is right or even whether one side has the better of these arguments.... The question
rather is whether the parties are using settlement to resolve a legitimate legal and factual legal dispute.”
Id. at 632.

Based on these factors, the settlement falls well within the range of fairness warranting
preliminary approval, and the long history of litigation belies any suggestion of collusion or undue
influence to settle.

B. The Proposed Settlement Should Be Preliminarily Approved So That Class
Members Can Decide Whether to Accept It

1. The Settlement Agreement Resulted from Vigorous, Arm’s Length
Negotiations Between Experienced, Capable Counsel

Vigorous arm’s-length negotiations between seasoned counsel protect against collusion and
advance the fairness considerations of Rule 23(e), and settlements resulting from such negotiations are
entitled to deference from the Court. See In re Broadwing, Inc. ERISA Litig., 252 F.R.D. 369, 375 (S.D.
Ohio 2006) (“The Court gives significant weight to the belief of experienced counsel that the settlement
is in the best interest of the class ... [where] the settlement was non-collusive and [was] reached through
arms-length negotiation.”). Such deference is especially appropriate after the parties have engaged in
lengthy and thorough fact-finding through extensive discovery. See In re Relafen Antitrust Litig., 231
F.R.D. 52, 73 (D. Mass. 2005).

The settlement agreement here was reached after the completion of extended, extensive
discovery conducted by able counsel for both parties. The Class was represented by counsel with
extensive experience both prosecuting and defending complex antitrust class actions, who had gained a
deep understanding of the facts and legal issues of the case during the four years of litigation.

Defendants SMA and Baird were similarly represented by talented and knowledgeable counsel with

8
Case 2:08-md-01000 Document 1676 Filed 07/27/11 Page 12 of 20 PagelD #: 39299



significant experience defending complex cases. These facts weigh in favor of preliminary approval.
See, e.g., In re Cardizem CD Antitrust Litig., 218 F.R.D. at 526 (finding that extensive discovery
conducted by counsel weighed in favor of approving settlement).

Moreover, the proposed settlement resulted from intensive, arm’s-length negotiations. This
settlement arose only after extended negotiations involving counsel as well as dairy farmers representing
Plaintiffs and Defendants SMA and Baird. The proposed settlement also was achived within a
mediation process that has been ongoing for several years. The parties’ mediation was aided and closely
monitored by mediator W.J. Michael Cody. Nothing in the course of the negotiations or in the substance
of the proposed settlement presents any reason to doubt its fairness. This also weighs in favor of
preliminary approval. See id. at 530 (fact that settlement arose after the “Plaintiff ... and Defendants
[engaged] in a mediation process that consumed almost one year” supported approval).

2. The Proposed Settlement Is Within the Range of Possible Approval By the
Court as Fair, Reasonable, and Adequate

In deciding whether to grant preliminary approval, the Court must decide whether the settlement
falls into the range of what might be found fair, reasonable and adequate, so that notice of the proposed
settlement should be given to Class Members and a hearing scheduled to consider final settlement
approval. See MCL 4th § 13.14; see also In re Cardizem CD Antitrust Litig., 218 F.R.D. at 530. “The
determination of what constitutes a ‘reasonable’ settlement is not susceptible of a mathematical equation
yielding a particularized sum. Rather, in any case, there is a range of reasonableness with respect to a
settlement.” In re Broadwing, Inc. ERISA Litig., 252 F.R.D. at 373.

A recovery of $5,000,000 million, combined with important structural relief, from SMA and

Baird is an excellent result for the Class. As an initial matter, the proposed settlement provides a
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significant amount in a direct payment, while still preserving Class Members’ claims against the
remaining Defendants that have not settled. See, e.g., In re Linerboard Antitrust Litig., 292 F. Supp. 2d
631 (E.D. Pa. 2003) (approving $7.2 million settlement with three defendants in antitrust action).
Moreover, the structural relief to which SMA and Baird have agreed will provide significant long-term
benefits to all Southeast dairy farmers by changing certain aspects of SMA’s operation, management,
and interaction with its dairy farmer members, increasing Class | utilization, and by relinquishing
involvement with DMS milk. For example, SMA and Baird’s efforts to increase Class I utilization in
Federal Orders 5 and/or 7, if achieved, may generate value to Southeast dairy farmers of approximately
an additional 10 to 12 cents per hundredweight of milk. These structural reforms, combined with the
significant direct monetary payment, weigh in favor of approving the settlement. See In re Visa
Check/Mastermoney Antitrust Litigation, 297 F. Supp. 2d 503, 511 (E.D.N.Y. 2003) (approving
settlement, in part, based on injunctive relief regarding credit card issuers’ practices that would save
class members $25 to $87 billion); White v. National Football League, 836 F. Supp. 1458, 1479 (D.
Minn. 1993) (approving antitrust settlement because structural changes to the National Football League
rules provided significant financial benefit to the players).

In any case, at this point the Court need not answer the ultimate question of whether the
Settlement is fair, reasonable and adequate. The Court is only being asked to permit notice of the terms
of the settlement to be sent to the Class Members, and to schedule a hearing, pursuant to Federal Rule of
Civil Procedure 23(e), to consider any views expressed by Class Members, the fairness of the settlement,
the plan of allocation, and Class Counsel’s request for an award of fees and expenses. See 5 James Wm.

Moore, Moore’s Federal Practice 23.85 [3], at 23-353 to 23-354 (3d ed. 1999).

10
Case 2:08-md-01000 Document 1676 Filed 07/27/11 Page 14 of 20 PagelD #: 39301



3. The Settlement Is Particularly Beneficial Given the Expense, Uncertainty,
and Risks of Taking the Case to Trial

The settlement is particularly favorable to the Class Members given the risks of taking antitrust
cases to trial. Without entering into a settlement, “[t]he prospect of a trial necessarily involves the risk
that Plaintiffs would obtain little or no recovery.” In re Cardizem CD Antitrust Litig., 218 F.R.D. at 523.
Antitrust cases are notoriously difficult to prosecute: “[s]uffice it to say, courts have found that antitrust
actions generally present complex, novel issues, and that plaintiffs can rarely guarantee recovery at
trial.” Columbus Drywall and Insulation, Inc. v. Masco Corp., 258 F.R.D. 545, 559 (N.D. Ga. 2007); see
also In re Cardizem CD Antitrust Litig., 218 F.R.D. at 523 (noting risks inherent in taking an antitrust
case to trial); In re Relafen Antitrust Litig., 231 F.R.D. at 73 (same). Indeed, antitrust litigation
necessarily involves complicated economic issues that, at “trial would undoubtedly become a battle of
the experts, with esoteric economic principles applied to” a complex market. Id. Due to that complexity,
“[a]cceptance of expert testimony is always far from certain, no matter how qualified the expert.” In re
Broadwing, Inc. ERISA Litig., 252 F.R.D. at 373.

This case would be no less complex or risky to try. Only last month the Court expressed concern
that Plaintiffs may have difficulty proving the relevant geographic market, and the Court’s determination
that Defendants’ alleged acts are not per se unlawful may put Plaintiffs to the burden of proving a rule
of reason case. Against this background, the proposed settlement should be presented to the Class
Members for their evaluation.

In addition, even if Plaintiffs were to prevail against SMA and Baird at trial, it is doubtful that
the Class would be able to obtain the important structural changes made available in the proposed

settlement. Moreover, even if Plaintiffs prevail against Defendants, it is possible that the Class would
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not be able to recover from SMA and Baird more than the $5,000,000 obtained in the settlement. See In
re Visa Check/Mastermoney Antitrust Litigation, 297 F. Supp. 2d at 511-12. Further, Class Members
could wait years for the parties to exhaust their appeals before realizing any of the potential relief
achieved by trial. See Leonhardt v. Arvinmeritor, Inc., 581 F. Supp. 2d 818 (E.D. Mich. 2008) (noting
that benefits of settlement in complex litigation include avoiding the delay and uncertainty of any
appeals). The settlement, however, provides more immediate relief.

Thus, the structural relief that is likely only obtained through negotiated settlement, balanced
against the inherent risks in taking an antitrust case to trial against SMA and Baird, strongly favor
preliminary approval of the settlement. Although Plaintiffs are confident about their case, as are SMA
and Baird, “[e]xperience proves that, no matter how confident trial counsel may be, they cannot predict
with 100% accuracy a jury's favorable verdict, particularly in complex antitrust litigation.” In re
Cardizem CD Antitrust Litig., 218 F.R.D. at 523. In light of those risks, the settlement is well within the
range of being fair, reasonable and adequate and should be preliminarily approved.

IV. THE PROPOSED NOTICES SHOULD BE APPROVED BY THE COURT

Plaintiffs propose that the Court-approved Dean settlement notices be revised to include the
instant settlement with SMA and Baird." The content of the proposed Notices satisfies Rule 23, which
requires that settlement notices “*fairly apprise the prospective members of the class of the terms of the
proposed settlement” so that class members may come to their own conclusions about whether the

settlement serves their interests.” UAW, 497 F.3d at 630 (quoting Grunin v. Int’l House of Pancakes,

! Plaintiffs’ proposed long notice is the same notice approved by the Court for the Dean settlement—
revised only to include the SMA and Baird settlement—with one exception: The Claims Administrator
advises that the notice’s claim form should include a “substitute W-9” certification because potential
payments to class members will exceed $599. This addition is Section 4 of the claim form.
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513 F.2d 114, 122 (8th Cir. 1975) (internal quotation marks omitted)). The proposed Notices
accordingly inform class members (1) of the nature of the pending litigation, (2) of the settlement’s
general terms and effects upon Class Members, (3) that complete information is available from the court
files and information is available on the class website, and (4) that any Class Member may appear and
be heard at the Fairness Hearing. See, e.g., In re Gen. Tire & Rubber Co. Sec. Litig., 726 F.2d 1075,
1086 (6th Cir. 1984) (upholding notice that “described the terms of the settlement, the reasons for [class
representatives’ decision to settle], the legal effect of the settlement and the rights of the [class
members] to voice their objections”); see also 4 Alba Conte & Herbert Newberg, Newberg on Class
Actions (“Newberg”) 8 11.53 at 162-65 (explaining requirements of class settlement notices, and
collecting authorities).

Plaintiffs also propose that the Notices be provided to the Class Members according to the Court-
approved dissemination of notice of the Dean settlement. The Notice will be sent by U.S. Mail to 7,388
addresses of potential class members that Plaintiffs identified in Defendant and third-party records
obtained during discovery, plus any potential class members identified since that mailing. This
dissemination of the Notice by U.S. Mail satisfies Rule 23, as the Court previously recognized. (See
1/19/11 Order at 20, Dkt No. 1255 (explaining that “notice to class members whose addresses are known
by United States mail is the “best notice practicable,” see Eisen v. Carlisle & Jacquelin, 417 U.S. 156,
174-77 (1974), and defendants have not suggested any alternative method of notice.”).) In addition, the
Summary Notice will be published following preliminary approval in the first available issue of Hoard’s
Dairyman, a dairy farm trade magazine with a circulation of more than 68,000. This dissemination of
notice by publication satisfies Rule 23 because, as the Court’s Order on notice recognized, supplemental

notice in “publications widely disseminated to dairy farmers is the ‘best notice practicable’ apparent
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under the circumstances of this case.” (1/19/11 Order at 20, Dkt No. 1255) (citing In re Warfarin
Sodium Antitrust Litig., 391 F.3d 516, 536 (3d Cir. 2004).) With the Court’s permission, the Notices—
as well as this motion—would also be posted on the class action website maintained by Rust and
referenced in the Notices.

V. PROPOSED SCHEDULE OF EVENTS

In connection with preliminary approval of the settlement, the Court must set a final approval
hearing date, dates for mailing and publication of the Notices, and deadlines for requesting permission to
opt back in to the Class, objecting to the settlement and submitting claims. Plaintiffs propose that the

Court use the same deadlines set for the proposed Dean settlement:

Notice to Class by U.S. Mail 10 days after entry of the Order granting
Preliminary Approval

Summary Notice published As soon as practicable given publication
deadlines

Last day for potential Class Members to|14 days before Fairness Hearing
request permission to opt back in to the Class

Last day for Class Members to object to the|14 days before Fairness Hearing
Settlement

Last day for Class Members to return claims|14 days before Fairness Hearing
forms (including those potential members
seeking permission to opt back in)

Class Counsel file motion for final approval(7 business days before Fairness Hearing
and response to any objections filed

Fairness Hearing November 4, 2011

VI. CONCLUSION

For all the foregoing reasons, Plaintiffs respectfully request that the proposed settlement be

preliminarily approved as provided herein.
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Dated: July 27, 2011

Thomas C. Jessee, Esq.

412 East Unaka Ave.

Johnson City, TN 37601
jjlaw@jesseeandjessee.com

Liaison Counsel for Dairy Farmer Class
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Respectfully submitted,

/s/Robert G. Abrams

Robert G. Abrams, Esq.

Robert J. Brookhiser, Esq.

Gregory J. Commins, Jr., Esq.

Terry L. Sullivan, Esqg.

Baker & Hostetler LLP

1050 Connecticut Ave., NW, Suite 1100
Washington, DC 20036
rabrams@bakerlaw.com
rbrookhiser@bakerlaw.com
gcommins@bakerlaw.com
tsullivan@bakerlaw.com

Lead Counsel for Dairy Farmer Class
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CERTIFICATE OF SERVICE

| certify that on the 27th day of July, 2011, a true and correct copy of Dairy Farmer Plaintiffs’
Motion for Expedited Preliminary Approval of Proposed Settlement with Southern Marketing Agency
and James Baird was served by operation of the electronic filing system of the U.S. District Court for
the Eastern District of Tennessee upon all counsel who have consented to receive notice of filings in the

matters styled In re Southeastern Milk Antitrust Litigation, MDL No. 1899.

[s/ Danyll W. Foix
__Danyll W. Foix
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member will be selected by the first two nominees.

(c).  Each Committee member will serve a two (2) year term.

(d).  The Committee shall operate as a standing committee for a period of two
(2) years. In that two (2) year term, SMA will pay up to $7,000.00 per
year to each Committee member as a retainer.

(e). Inthe event a dispute arises under the terms discussed below, the parties to
such dispute will each be responsible for half of the charges and costs of
the committee members in addressing the dispute. In the event the
Dispute Resolution Committee finds that a Complaint or Defense was
frivolous or asserted in bad faith, the Committee may assess reasonable
attorney’s fees and costs against the culpable party.

(f).  Upon the termination of the initial two (2) years, the Committee members
will only be selected if a dispute arises regarding the issues discussed
below between SMA and a dairy farmer (or group of dairy farmers) who is
a member of a dairy cooperative member of SMA. In that instance, the
Committee will consist of three (3) academics with the qualifications as
enumerated above and shall be selected as follows: One person nominated
by SMA, one person nominated by the complaining party. The third
Committee member will be selected by the first two nominees. The
complaining party must be a dairy farmer who is currently a member of a
dairy cooperative member of SMA (or group of such farmers) and such
farmer(s) must reside in the geographic boundaries of SMA. The parties

to such dispute will each be responsible for half of the charges and costs of
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the Committee members in addressing the dispute.

(g). Specifically, the Dispute Resolution Committee has the authority to
receive and consider complaints of non-compliance with the terms or
condition of the Settlement Agreement related to the following issues: (1)
the selection of the Independent Auditor, (2) the adequacy of the audit by
the Independent Auditor, (3) the Production Incentive Program, and (4)
the selection of the General Manager.

(h).  Settling Defendants agree to cooperate with the Committee in the course
of its investigation of complaints of any possible non-compliance.

(1).  The Committee will prepare and submit to the complaining party and the
SMA Board of Directors a report of its findings.

().  The findings of the Dispute Resolution Committee shall be binding on the
parties.

(k). For the avoidance of doubt, in the event the Dispute Resolution
Committee finds that a violation of this Agreement has occurred, the SMA
Board agrees to be bound by the decision and to remedy the violation
unless it takes an appeal as provided below. Likewise, if the Dispute
Resolution Committee finds no violation, the complaining party agrees to
be bound by the decision unless it takes an appeal as provided below.

(.  In the event a party seeks to appeal the decision of the Committee, the
party shall within thirty (30) days submit the dispute to neutral arbitration
through the auspices of the American Arbitration Association (AAA) for

resolution. The rules of the AAA will be applicable to the proceedings. In
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the event the AAA finds that a Complaint or Defense was frivolous or
asserted in bad faith, the AAA may assess reasonable attorney’s fees and
costs against the culpable party.

(m). Within sixty (60) days of the establishment of the Dispute Resolution
Committee, SMA shall effect notice of its purposes and procedures to the
farmer members of SMA cooperative members.

(n).  The Dispute Resolution Committee has no rights or authority beyond
those enumerated herein.

(0). In the event any person or party secks to file a complaint or ask for a
review of the above topics, such complaint or review must be lodged
within one hundred and eighty (180) days from which the complaining
party knew or should have known of the facts given rise to the complaint
or review. If such complaint or review is not made by the complaining
party, such right to complain, seek redress or other legal or equitable
remedies or damages is hereby waived, and this procedure shall be the
sole remedy for a party seeking to enforce the terms of this Agreement.

Dairy Marketing Service, LLC

7.8.  Within one hundred and eighty (180) days of the Effective Date of this
Agreement, SMA will no longer handle, pool, or otherwise be involved with milk marketed by
Dairy Marketing Service, LLC (“DMS”); and neither SMA nor VFC will have any financial
obligation for the failure to perform such services for DMS.

Cooperation

7.9. The Partiecs acknowledge that a material inducement to Settling Defendants to
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settle was avoidance of the time, expense, and disruption associated with trial. Nothing in this
Agreement obligates Settling Defendants to make any of their witnesses available to testify at
trial or deposition, and Plaintiffs shall not seek to compel Settling Defendants to do so. Settling
Defendants further agree that they will not voluntarily produce any witness to testify at trial.
Nothing in this Agreement precludes any party from using the deposition testimony previously
taken of any of Settling Defendants witnesses in this case. Settling Defendants shall provide a
written declaration of their custodian pursuant to Rule 902(11) of the Federal Rules of Evidence
sufficient to satisfy the requirements for authenticity and business records.
8. The Settlement Fund

8.1.  The Parties to this Agreement, their counsel, and the Court shall treat the
Settlement Fund as being at all times a “qualified settlement fund” within the meaning of Treas.
Reg. § 1.468B-1 for all periods after the date of initial funding of the Settlement Fund. The
Parties, their counsel, and the Court agree to take no action inconsistent with the treatment of the
Settlement Fund in such manner, and all provisions of this Agreement shall be interpreted in a
manner, that is consistent with such treatment. As required, the parties shall timely make such
elections as are necessary or advisable to carry out the provisions of this paragraph, including the
“relation-back election” (as defined in Treas. Reg. § 1.468B-1(j)) back to the earliest permitted.
Such elections shall be made in compliance with the procedures and requirements contained in
such regulations.

8.2.  For the purpose of § 468B of the Internal Revenue Code of 1986, as amended, the
regulations promulgated thereunder, the “administrators” of the Settlement Fund shall be the
Claims Administrator designated by Class Counsel and approved by the Court. The Class

Counsel’s designee shall timely and properly file or cause to be filed on a timely basis all tax
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returns necessary or advisable with respect to the Settlement Fund (including without limitation
all income tax returns, all informational returns, and all returns described in Treas. Reg. §
1.468B-2(1)).

8.3.  After the Effective Date, the Settlement Fund shall be distributed in accordance
with a plan that Class Counsel shall submit at the appropriate time for approval by the Court
(“Distribution Plan”), In no event shall the Settling Defendants bear any risk or have any
responsibility, financial obligation, or liability whatsoever with respect to the investment,
distribution, or administration of the Settlement Fund, including, but not limited to, the costs and
expenses of such distribution and administration or any losses associated therewith.

8.4.  Plaintiffs and Class Counsel shall be reimbursed, indemnified, and paid solely out
of the Settlement Fund for all expenses, including, but not limited to, attorneys’ fees, costs, and
expenses. The Settling Defendants shall not be liable for any costs, fees, or expenses of any of
Plaintiffs’ respective attorneys, experts, advisors, agents, or representatives, and all such costs,
fees, and expenses as approved by the Court shall be paid out of the Settlement Fund. In no
event shall Settling Defendants be obligated to pay anything in addition to the Settlement
Amount described in paragraph 7.1 hereto, including without limitation class notice costs,
attorneys’ fees, payments to named Plaintiffs for their efforts on behalf of the Class, settlement
administration costs, escrow costs, taxes, or any other cost or expense arising from or to be paid
as part of this Agreement.

9. Opt Outs

9.1.  Class Members who timely and validly requested exclusion from the Class as of

the Exclusion Date or such other deadline as the Court may set for opting out, and who have not

opted back in as permitted by Court order (collectively “Opt Outs™), shall have no rights with
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respect to this Agreement and shall receive no payments as provided in this Agreement.
10.  Attorneys’ Fees

10.1.  Settling Defendants will have no responsibility to pay Class Counsel’s attorneys’
fees, costs, or expenses. Class Counsel may apply to the Court for payment of attorneys’ fees,
costs, and expenses from the Settlement Fund. Under no condition will Class Counsel seek an
amount of attorneys’ fees in excess of 33 1/3% of the Settlement Amount or value generated plus
reimbursement for reasonable litigation and administrative expenses.

10.2. Settling Defendants will not oppose an application for attorneys’ fees or expenses
submitted by Class Counsel consistent with the limitation described in paragraph 10.1 hereto.

10.3. In the event the Court disapproves of, or reduces the amount sought in, any such
application, such disapproval or reduction shall have not effect on the terms of the Agreement.
11.  Withdrawal From or Modification of the Settlement

11.1. If the Court declines to approve this Agreement or any material part hereof, or if
such approval is materially modified or set aside on appeal, or if the Court does not enter the
Judgment, or if the Court enters the Judgment and appellate review is sought and, on such
review, such Judgment is not affirmed or is materially modified, then the Settling Defendants
and Plaintiffs shall each, in their respective sole discretion, have the option to rescind this
Agreement in its entirety. Any Party wishing to rescind pursuant to this paragraph 11.1 must
provide written notice of rescission within thirty (30) calendar days of the event giving rise to the
option to rescind.

11.2. A modification or reversal on appeal of any amount of Class Counsel’s fees and
expenses awarded by the Court from the Settlement Fund or any Distribution Plan shall not be

deemed a modification of all or a part of the terms of this Agreement or such final judgment.

27

CHI:2558967.1

Case 2:08-md-01000 Document 1678-1 Filed 07/27/11 Page 28 of 33 PagelD #: 39395




11.3. In the event that this Agreement is rescinded pursuant to paragraph 11.1, or for
any reason the Effective Date does not occur in accordance with the terms of paragraph 5.1
herein, then:

(a). The terms and provisions of this Agreement, with the exception of this
paragraph 11.3 (which shall continue in full force and effect), shall be null
and void and shall have no force or effect;

(b). Neither the existence nor the terms of this Agreement, nor any
negotiations preceding this Agreement, nor any acts performed pursuant
to, or in furtherance of, this Agreement, shall be used or offered in
evidence in the Actions or in any other action or proceeding for any
purpose (other than to enforce the terms remaining in effect); and

(¢).  The Settling Defendants may oppose and assert all objections to the
continued certification of the Class or such other class as the Court may
certify.

12.  Taxes

12.1. Class Counsel shall be solely responsible for filing all informational and other tax
returns necessary to report any net taxable income earned by the Settlement Fund and shall file
all informational and other tax returns necessary to report any income earned by the Settlement
Fund and shall be solely responsible for taking out of the Settlement Fund, as and when legally
required, any tax payments, including interest and penalties due on income earned by the
Settlement Fund. All taxes (including any interest and penalties) due with respect to the income
earned by the Settlement Fund shall be paid, when due, from the Settlement Fund; Class Counsel

shall direct the escrow agent to do so in writing. The Settling Defendants shall have no
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responsibility to make any filings relating to the Settlement Fund and will have no responsibility
to pay tax on any income earned by the Settlement Fund or pay any taxes on the Settlement
Fund, unless the settlement is not consummated and the Settlement Fund is returned to the
Settling Defendants. In the event the settlement is not consummated, the Settling Defendants
shall be responsible for the payment of any taxes (including any interest or penalties) on said
income.

13.  Miscellaneous

13.1. Plaintiffs and the Settling Defendants shall use their best efforts to effectuate this
Agreement, including cooperating in promptly seeking the Court’s approval of procedures
(including the giving of class notice under Rule 23(e) of the Federal Rules of Civil Procedure) to
secure the prompt, complete, and final dismissal with prejudice of the Actions as to the Settling
Defendants,

13.2. To the extent any dairy farmer Class Member who is a member of any of the
member cooperatives of SMA has a complaint or dispute relating to any of the issues over which
the SMA Dispute Resolution Committee has authority, as enumerated in paragraph 7.7(g), such
dairy farmer Class Member must seek redress of that complaint or dispute with the SMA Dispute
Resolution Committee according to the terms and procedures enumerated in paragraph 7.7.

13.3. For all other complaints or disputes not addressed in paragraph 13.2 hereto, the
United States District Court for the Eastern District of Tennessee shall retain jurisdiction over the
implementation, enforcement, ‘and performance of this Agreement, and shall have exclusive
jurisdiction over any suit, action, proceeding, or dispute arising out of or relating to this
Agreement or the applicability of this Agreement that cannot be resolved by negotiation and

agreement by Plaintiffs and Settling Defendants.
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13.4. This Agreement constitutes the entire agreement among Plaintiffs and the Settling
Defendants pertaining to the settlement of the Actions against the Settling Defendants only and
supersedes any and all prior and contemporaneous undertakings of Plaintiffs and the Settling
Defendants in connection therewith. This Agreement may be modified or amended only by a
writing executed by Plaintiffs and Settling Defendants.

13.5. This Agreement shall be binding upon, and inure to the benefit of, the successors
and assigns of the Releasing Parties and the Released Parties. Without limiting the generality of
the foregoing and subject to the Effective Date occurring: (a) each and every covenant and
agreement made herein by Plaintiffs or Class Counsel shall be binding upon all Class Members
and Releasing Parties, and (b) each and every covenant and agreement made herein by the
Settling Defendants shall be binding upon all Released Parties.

13.6. This Agreement may be executed in counterparts by Plaintiffs (or their counsel)
and the Settling Defendants (or their counsel), and an emailed signature shall be deemed an
original signature for purposes of executing this Agreement,

13.7. Neither the Settling Defendants nor Plaintiffs, nor any of them, shall be
considered to be the drafter of this Agreement or any of its provisions for the purpose of any
statute, case law, or rule of interpretation or construction that would or might cause any
provision to be construed against the drafter of this Agreement,

13.8. Nothing expressed or implied in this Agreement is intended to or shall be
construed to confer upon or give any person or entity other than Class Members, Releasing
Parties, and Released Parties any right or remedy under or by reason of this Agreement.

13.9.  Other than in a proceeding to enforce its terms, this Agreement shall not be used

or admitted in any other action or proceeding for any purpose and shall not be deemed an
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admission of any fact in any proceeding.

113.10.. Where this Agreement requires any party to provide notice or any other

communication or document to any other party, such notice, communication, or document shall

be provided by electronic mail, or yletter by overnight delivery, to counsel fof that party, and in
the case of notice to members of the ‘Class, notice to Class C_ounsel shall be sufficient.

13.11. Each of the undersigned attorneys represents that he or she is fully authorized by
their ‘respective clients, the Court’s April 1, 2008 Case Management & Scheduling Order
appointing interim Class Cou:nsel, and the Court’s écpte'mber 7,2010 Orde; certifying the Class
and appointing Class Counsel, to cﬁtcr into the terms and condit‘ions of, aqd to execute, this
Agreement on behalf of their respective clients and the Class, subject to Court épproval.

13.12. Kentucky law shall apply to any dispute arising from or relating to this

Agreement.

Date: July 27, 2011

M&Q’) UG Atramo

W. Gordon Dobie Robert G. Abrams
%yfgﬁlgcngTRAWN LLP - Gregory J. Commins, Jr
35 West Wacker Drive * BAKER HOSTETLER LLP

. 1050 Connecticut Avenue, NW
Chicago, IL 60601 Suite 1100 :
Tel: (312) 558-5600 | Washington, D.C. 20036
wdoble@winstomcom el (202) 861-1699
karollins@winston.com Rabrams@bakerlaw.com
Counsel for Defendant Southern Marketing Geommins@bakerlaw.com
Agency - Counsel for Plaintiffs and the Class
PA
LLP
4605 Texas Boulevard
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Texarkana, TX 75503
Tel: (903) 792-7080
kbt@texarkanalaw.com

Counsel for Defendant James Baird
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UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF TENNESSEE

If Your Farm Produced Grade A Milk
In the Southeast Since 2001

You Could Get Money from Class Action Settlements.

A federal court authorized this notice. This is not a solicitation from a lawyer.

* A $140 million settlement with Dean Foods Company ("Dean") has been reached in a class action
lawsuit involving the price of Grade A milk that was produced in the Southeast. Also, a settlement
for $5 million plus certain structural changes has been reached with Southern Marketing Agency
(“SMA”) and James Baird (“Baird”).

e The settlements resolve all claims against Dean, SMA and Baird in a lawsuit over alleged anticompetitive
conduct in the purchase, sale, and marketing of raw Grade A milk in Federal Milk Marketing Orders 5
and 7 (the "Southeast™), which cover Alabama, Arkansas, Georgia, Kentucky, Mississippi, Louisiana,
North Carolina, South Carolina, and Tennessee, as well as parts of Florida, Indiana, Missouri,
Virginia, and West Virginia. The settlement does not resolve claims against the other Defendants in
this case, and the litigation is continuing against them.

e You may be eligible for a settlement payment. Under the settlements, dairy farmers who produced Grade
A milk in Federal Milk Market Orders 5 or 7 and sold that milk directly or through an agent to
Defendants or Co-Conspirators in Orders 5 and/or 7 may be eligible for a payment.

Defendants: Dean, National Dairy Holdings LP ("NDH"), Dairy Farmers of America, Inc.
("DFA"), Dairy Marketing Services, LLC ("DMS"), Mid-Am Capital, LLC ("Mid-Am"), SMA,
Gary Hanman, and Baird.

Alleged Co-Conspirators: Dairy.com, Inc., The Kroger Co., Prairie Farms Dairy, Inc., Robert W.
Allen, Jay Bryant, Herman Brubaker, Gregg L. Engles, Michael J. McCloskey, Allen A. Meyer, Pete
Schenkel, and Gerald Bos.

« You may be eligible for a settlement payment even if you previously submitted a request to be excluded
(opt out).

Your legal rights are affected whether you act or don't act. Read this notice carefully.

SUMMARY OF YOUR LEGAL RIGHTS AND OPTIONS IN THE SETTLEMENTS

SUBMIT A CLAIM FORM The only way to get a payment.

If you completed a request to be excluded from the class, you may now
OPT BACK INTO CLASS ask the Court to reinstate you as a member of the class for purposes of
the settlements with Dean, SMA and Baird.

OBJECT Write to the Court about what you don't like about the settlements.
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GO To A HEARING Ask to speak in Court about the fairness of the settlements.

Get no payment. Give up rights to ever sue Dean, SMA and
DO NOTHING Baird about the legal claims in this case.

e These rights and options - and the deadlines to exercise them - are explained in this notice.

e The Court in charge of this case still has to decide whether to approve the settlements. Payments will be
made if the Court approves the settlements and after any appeals are resolved. Please be patient.

WHAT THIS NOTICE CONTAINS

BASIC INFORMATION ...ttt bbb bbb bbb PAGE 3
1. Why is there a notice?
2. Who are the Defendants and the alleged Co-Conspirators?
3. What is this lawsuit about?
4. Why is there a settlement with Dean, SMA and Baird?
5. Will the lawsuit continue against the other Defendants?
6. What happens if the Plaintiffs later reach a settlement with the other Defendants?

WHO IS ELIGIBLE TO PARTICIPATE IN THE SETTLEMENTS ..ttt it ittt et aitieieeeestesteetestessaesessesseesbestaesesssessaessessessssssessense PAGE 3
7. How do | know if I'm part of the settlements?
8. Avre there any exceptions to being included?
9. If | previously chose to be excluded from the class, can | still be part of the settlements?
10. I'm still not sure I'm included.

THE SETTLEMENTS BENEFITS. .. ..tiitiiiiiiiiiiiiiii it et s PAGE 4
11. What do the settlements provide?
12. How much money can | get from the settlements?

13. What am | giving up to stay in the Class?

HOW TO GET A PAYMENT L..otittittitetieteste st res ettt et sre etk e s st se e e b s 0t e s b e eh b e 10 £t e b e e R Ao et e bt s s ek e ne e ee e et e s b ne et et e nennan PAGES5

14. How can | get a payment?
15. When will | get my payment?

THE LAWYERS REPRESENTING YOU ...utitiitietiittetieiteeteetestesteestesseesaessesteessessesssassessesseassessaessessessssssessesssassessessssssessesssessessesnes PAGE 5
16. Do | have a lawyer in the case?
17. How will the lawyers be paid?

OBJECTING TO THE SETTLEMENTS L.iutiutettiteietietiteseesesteseesessessessesessessessssessessssessesssssssessesessessessesessessassssessessssessessessensens PAGE 6

18. How do | tell the Court that | don't like the settlements?

THE COURT’S FAIRNESS HEARING ......cocuiiiiiiiiiiiiiiisie bbb bbb bbb bbb PAGE 6
19. When and where will the Court decide whether to approve the settlements?
20. Do I have to come to the hearing?

21. May | speak at the hearing?

IF YOU DO NOTHING ....tttetiatieiesier ettt e r e st s ekt 0 e R0 R E e Rk R Rt s bt n b ee e bt e nnenee PAGE 7
22. What happens if | do nothing at all?

GETTING MORE INFORMATION ..uttttistetestesiestesestestesessessesessessessesassessessssessessesessessessssessessssessessesessessessesessessesessessessssessensesessensens PAGE 7
23. How do | get more information?

2
For More Information: Call 1-800-874-2297 or Visit www.SoutheastDairyClass.com

PagelD #: 39343



BASIC INFORMATION

1. Why is there a notice?

You have a right to know about proposed settlements of a class action lawsuit, and about your options,
before the Court decides whether to approve the settlements.

The Court in charge of the case is the United States District Court for the Eastern District of Tennessee.
The case is known as Sweetwater Valley Farm, Inc., et al. v. Dean Foods Company, et al., No. 2:07-
CV-208. The people who sued are called Plaintiffs. The people and companies they sued are called
Defendants.

2. Who are the Defendants and alleged Co-Conspirators?

Plaintiffs brought this lawsuit against nine Defendants involved in the marketing, sale or purchase of
raw Grade A milk produced by dairy farmers in the Southeast. One Defendant was dismissed. The
current Defendants are Dean Foods Company ("Dean"), National Dairy Holdings LP ("NDH"), Dairy
Farmers of America, Inc. ("DFA"), Dairy Marketing Services, LLC ("DMS"), Mid-Am Capital, LLC
("Mid-Am"), Southern Marketing Agency ("SMA"), Gary Hanman, and James Baird.

The alleged Co-Conspirators are Dairy.com, Inc., The Kroger Co., Prairie Farms Dairy, Inc., Robert W.
Allen, Jay Bryant, Herman Brubaker, Gregg L. Engles, Michael J. McCloskey, Allen A. Meyer, Pete
Schenkel, and Gerald Bos.

3. What is the lawsuit about?

The lawsuit claims that Defendants violated federal antitrust laws and that as a result the prices paid to
dairy farmers in Orders 5 and 7 for raw Grade A milk were lower than they otherwise would have been.
Dean, SMA and Baird deny that they did anything wrong. The other Defendants have also denied that
they did anything wrong. A jury has not yet heard or resolved the merits of Plaintiffs’ claims, or
determined whether Plaintiffs’ or Defendants’ claims are true.

4. Why is this a class action?

In a class action, one or more people called class representatives sue on behalf of persons who have
similar claims. All these people are a Class or Class Members. One court resolves the issues common to all
Class Members, except for those Class Members who exclude themselves from the Class. The class
representatives in this case are Sweetwater Valley Farm, Inc., Barbara Arwood and Victor Arwood d/b/a
VBA Dairy, Jeffrey P. Bender, Randel E. Davis, Farrar & Farrar Dairy, Inc., Fred Jaques, John M. Moore,
D.L. Robey Farms, Robert D. Stoots, Virgil C. Willie, Thomas R. Watson, James D. Baisley and Eva C.
Baisley d/b/a Baisley Farms, Stephen J. Cornett, William C. Frazier and Branson C. McCain d/b/a McCain
Dairy, and Jerry L. Holmes. U.S. District Judge J. Ronnie Greer is in charge of this class action.

5.  Why is there a settlement with Dean, SMA and Baird?

The Court has not decided in favor of Plaintiffs or Dean, SMA or Baird. The Plaintiffs think they would
win against Dean, SMA and Baird at a trial. Dean, SMA and Baird think Plaintiffs would not win. But
there will be no trial against Dean, SMA or Baird. Instead, Plaintiffs and Dean, SMA and Baird agreed
to settlements. That way, they avoid the cost of a trial, and Class Members will get the benefits of the
settlements. The Class Representatives and their attorneys, who conducted an extensive investigation of
the facts and the law relevant to the lawsuit, think the settlements are best for all Class Members.

6. Will the lawsuit continue against the other Defendants?

Yes. The lawsuit will continue against the other Defendants.

3
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7.  What happens if the Plaintiffs later reach a settlement with other Defendants?

If Plaintiffs later reach a settlement agreement with any of the remaining Defendants, you will receive a
separate notice of that settlement, which will describe the terms of that settlement and your rights and
options with respect to that settlement.

WHO IS ELIGIBLE TO PARTICIPATE IN THE SETTLEMENTS?

8. How do I know if I am eligible to participate in the settlements?

In general, all dairy farmers, whether individuals, entities, or members of cooperatives, who produced
raw Grade A milk in Order 5 or Order 7 and sold that milk directly or through an agent to Defendants
or alleged Co-Conspirators during any time from January 1, 2001, to present are eligible to participate
in the settlements.

9. Are there any exceptions to being eligible?

You are not a Class Member if you are a current or former officer or director of DFA or SMA.

You are not a Class Member if the complaint alleges you participated in the conspiracy that is the
subject of the lawsuit. The complaint can be viewed at www.SoutheastDairyClass.com.

You are not a Class Member if you previously timely asked to be excluded from (opt out) the Class,
unless the Court reinstates you as part of the Class for purposes of the settlements with Dean, SMA and
Baird. See Question 10 below for instructions on how to seek reinstatement.

10. If I asked to be excluded from the class, can | change my mind now?

If you previously asked to be excluded from the Class, you may ask the Court to reinstate you as part of
the Class for purposes of the settlements with Dean, SMA and Baird only. You must submit an
application to Rust Consulting, the claims administrator, explaining your reasons for seeking
reinstatement for purposes of the settlements with Dean, SMA and Baird by October 21, 2011.

11. I'm still not sure if I'm included.

If you are still not sure whether you are eligible to participate in the settlements, you can ask for free
help. For more information, visit www.SoutheastDairyClass.com, or call 1-800-874-2297, or write to SE
Dairy Settlement, c/o Rust Consulting, Inc., PO Box 2392, Faribault, MN 55021-9092.

THE SETTLEMENTS’ BENEFITS

12. What do the Settlements provide?

Dean has agreed to pay up to $140,000,000 into a settlement fund in five installments paid over a
period of approximately four years. The Court granted preliminary approval of the Dean Settlement
Agreement on July 14, 2011, and Dean made the first payment of $60,000,000 into an Escrow account
as required by the agreement. As a result of Plaintiffs’ settlement with SMA and Baird, an additional
$5,000,000 will be paid into a settlement fund and certain structural changes, as described below, will
be implemented relating to the manner in which SMA is operated and managed, the way in which milk
is marketed in the Southeast, and how SMA interacts with Southeast dairy farmers. After deducting
attorneys’ fees, costs, and other fees and expenses (see Question 18), the net settlement funds will be
distributed to Class Members who file valid claims.

The settlement funds will be reduced by the amount of money that those potential Class Members who

4
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have previously excluded themselves from the class and are not reinstated (see Question 10) would
have received had they filed valid claims.

As noted above, certain structural changes will be implemented as a result of Plaintiffs’ settlement with
SMA and Baird, including:

e  SMA will undergo a broad annual audit of its activities conducted by an independent auditor, the results
of which shall be made available to SMA’s Board of Directors and the managers of SMA’s member
cooperatives. In addition, a summary report of the independent auditor’s annual audit will be posted on
SMA’s website.

e SMA will use its best efforts to increase Class I utilization percentages in Federal Orders 5 and/or 7 by
reducing milk supply commitments to certain manufacturing plants currently operating in Federal
Orders 5 and/or 7.

e SMA and Baird will establish and maintain, for a minimum of three (3) years, a production incentive
program for the dairy farmer members of SMA’s member cooperatives in Federal Orders 5 and/or 7
designed to increase prices paid to these farmers and increase local milk production.

e SMA will make certain changes in the procedures for the election of its board of directors, the
implementation of term limits for most directors, and the required disclosure of potential and actual
conflicts of interest.

e  SMA will no longer handle, pool, or otherwise be involved with milk marketed by Dairy Marketing
Services, LLC (“DMS?”) for independent farmers.

e The management agreement between SMA’s member cooperatives and VFC Management, LLC
(Baird’s management company)—to the extent it relates to the management of SMA—will be
terminated without cause and a competitive bidding process, as set forth in the Settlement Agreement,
will be implemented for the selection of SMA’s General Manager.

e SMA will establish a Dispute Resolution Committee consisting of three independent parties authorized
to hear and resolve complaints and disputes from dairy farmer members of SMA’s member cooperatives
over Defendants’ compliance with certain provisions of the Settlement Agreement.

The Settlement Agreements, available at the website, contain more details about the settlements.

13. How much money can | get from the settlements?

The amount of money you may receive cannot be calculated at this time. Your share will depend on
several factors. These factors include, but may not be limited to: (a) the amount of raw Grade A milk
you produced in Order 5 and/or Order 7 and sold directly or through an agent to Defendants or alleged
Co-Conspirators in Order 5 and/or Order 7 from January 1, 2001 to present; (b) the number of valid
claims that are received; and (c) the fees, costs and expenses approved by the Court.

We don't know how many people will file claims. However, if 7,000 dairy farmers file a valid claim,
the average payment per farmer is estimated to be $13,000. Your payment could be more or less than
that depending on the amount of raw Grade A milk you produced in Order 5 and/or Order 7 and sold
directly or through an agent to Defendants and alleged Co-Conspirators in Order 5 and/or Order 7 and
the fees, costs and expenses approved by the Court. This illustration assumes that the Court approves
an award of one-third of the settlement funds as attorneys’ fees, costs and expenses.

14. What happens if the Court approves the settlements?
If you are a member of the Class (or are reinstated as a member of the Class) and the Court approves
the settlements, you can’t sue Dean, SMA or Baird, continue to sue Dean, SMA or Baird, or be part of

5
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any other lawsuit against Dean, SMA or Baird regarding the legal claims in this case. It also means that
all of the decisions by the Court will bind you. The “Release and Covenant Not to Sue” is described
more fully in each Settlement Agreement and describes exactly the legal claims that you give up if the
Court approves the settlements.

In addition, if the Court approves the SMA and Baird Settlement, to the extent you are a dairy farmer
member of the Class who is a member of any of the member cooperatives of SMA, you may have to
seek redress of certain complaints or disputes relating to SMA’s operation and management with the
SMA Dispute Resolution Committee as provided by in paragraph 7.7 of the SMA and Baird Settlement
Agreement.

The Settlement Agreements are available at www.SoutheastDairyClass.com.

HOW TO GET A PAYMENT

15. How can | get a payment?

To ask for a payment, complete and submit a Claim Form. A Claim Form is enclosed with this Notice.
Claim Forms are also available at www.SoutheastDairyClass.com or by calling 1-800-874-2297. Please
read the instructions carefully, fill out the Claim Form, provide the required documentation and mail it
postmarked no later than 14 days prior to the Fairness hearing to:

SE Dairy Settlement
c/o Rust Consulting, Inc.
P.O. Box 2392
Faribault, MN 55021-9092

If you previously excluded yourself from the Class and are not reinstated, you will not be eligible for
any payment. Only Class Members are eligible for payments.
16. When will I get my payment?

Payments will be mailed to Class Members who send in valid Claim Forms on time, after the Court
grants "final approval” to the settlements and after any appeals are resolved. If the Court approves the
settlements after a hearing on November 4, 2011, there may be appeals. It's always uncertain when any
appeals will be resolved, and resolving them can take time.

THE LAWYERS REPRESENTING YOU

17. Do I have a lawyer in the case?
The Court has appointed the following law firm as Class Counsel to represent the Class:

Baker & Hostetler LLP
1050 Connecticut Avenue, N.W. Suite 1100
Washington, D.C. 20036
(202) 861-1500

You will not be charged for these lawyers. If you want to be represented by your own lawyer, you may
hire one at your own expense.

18. How will the lawyers be paid?

6
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The Court will decide how much Class Counsel will be paid. Class Counsel has not yet received any
payment for work on this case, and has not been reimbursed for expenses. Class Counsel may ask the
Court for up to one-third of the settlement funds in attorneys' fees, plus reimbursement of the costs and
expenses for investigating the facts, litigating the case, and negotiating and administering the
settlements. It is within the Court's discretion, however, to determine whether the amount requested, or
a smaller amount, is reasonable and should be awarded. Class Counsel may also request a payment
from the settlement funds for the Class Representatives who sued on behalf of the whole Class. All of
these fees, costs and expenses will be deducted from the settlement funds, and will reduce the amounts
available for Class Members.

OBJECTING TO THE SETTLEMENTS

19. How do I tell the Court that | don't like the settlements?

If you are a Class Member, you can object to either or both settlements or to Class Counsel's requests
for fees and expenses. To object, you must send a letter saying that you object. Your letter must also
include the following:

« Your name, address, and telephone number,

« The name of the case (Sweetwater Valley Farm, Inc., et al. v. Dean Foods Company, et

al., No. 2:07-CV-208),
« Which settlement(s) you object to,

« The specific reasons you object to the settlement(s) or to Class Counsel's requests for
fees and expenses, and

« Your signature.

Your objection, along with any supporting material you wish to submit, must be mailed and postmarked
no later than October 21, 2011, to the following five addresses:

Court Class Counsel Dean Counsel SMA Counsel Baird Counsel

James H. Quillen Robert Abrams Paul H. Friedman W. Gordon Dobie Kelly B. Tidwell

United States BAKER & DECHERT LLP WINSTON & PATTON,

Courthouse HOSTETLER LLP STRAWN LLP TIDWELL &
SCHROEDER,
LLP

220 W. Depot St., 1050 Connecticut 1775 Eye St., N.W. 35 W. Wacker Dr. 4605 Texas Blvd.

Ste. 200 Ave., N.W.

Greeneville, TN Washington, D.C. Washington, D.C. Chicago, IL Texarkana, TX

37743 20036 20006 60601 75503

THE COURT'S FAIRNESS HEARING

The Court will hold a hearing to decide whether to approve the settlements and any requests for
attorneys' fees and expenses. You may attend and you may ask to speak, but you don't have to.

For More Information: Call 1-800-874-2297 or Visit www.SoutheastDairyClass.com
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20. When and where will the Court decide whether to approve the settlements?

The Court will hold a hearing beginning at 9:00 a.m. on November 4, 2011 at the James H. Quillen
United States Courthouse, 220 West Depot Street, Greeneville, Tennessee in Courtroom 420. The
hearing may be moved to a different date or time without additional notice, so it is a good idea to check
www.SoutheastDairyClass.com. At this hearing, the Court will consider whether the proposed
settlements are fair, reasonable, and adequate. If there are objections, the Court will consider them. The
Court may listen to people who asked to speak at the hearing. The Court may also decide how much to
pay Class Counsel. After the hearing, the Court will decide whether to approve the settlements. We do
not know how long these decisions will take.

21. Do | have to come to the hearing?

No. Class Counsel will answer any questions Judge Greer may have. But you are welcome to attend the
hearing at your own expense. If you send a written objection, you do not have to come to the Court to
discuss it. As long as you mailed your written objection on time, following the instructions in this
notice, the Court will consider it. You may also pay your own lawyer to attend, if you wish, but it's not
necessary.

22. May I ask to speak at the hearing?

Yes. If you are a Class Member, you may ask the Court for permission to speak at the Fairness Hearing.
To do so, you must send a letter saying that it is your "Notice of Intention to Appear at the Dean, SMA
and Baird Settlement Fairness Hearing." Be sure to include your name, address, telephone number, and
your signature. You cannot speak at the hearing if you previously exclude yourself from the Class and
are not reinstated.

You must mail your Notice of Intention to Appear, postmarked no later than October 17, 2011, to the
three addresses in Question 19.

IF YOU DO NOTHING

23. What happens if | do nothing at all?

If you do nothing, you will not get a payment from the settlements. In addition, if you are a Class
Member your rights will be affected: you won't be able to start a lawsuit, continue with a lawsuit, or be
part of any other lawsuit against Dean, SMA or Baird about the legal issues in this case, ever again.

GETTING MORE INFORMATION

24. How do I get more information?

This notice summarizes the proposed settlements. More details are in the Settlement Agreements. You
can get a copy of the Settlement Agreements at www.SoutheastDairyClass.com. You may also write
with questions to SE Dairy Settlement, c/o Rust Consulting, Inc., P.O. Box 2392, Faribault, MN 55021-
9092. You can also get a Claim Form at the website, or by calling the toll free number, 1-800-874-
2297.
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Claim Form

Settlements with Dean, SMA and Baird

Sweetwater Valley Farm, Inc., et al. v. Dean Foods Company, et al.
No. 2:07-CV-208 (E.D. Tenn.)

You may be eligible to receive a payment from settlements reached with Dean Foods Company (“Dean”),
Southern Marketing Agency (“SMA™) and James Baird (“Baird”) if your farm produced Grade A milk in
Federal Milk Market Orders 5 and/or 7 and sold that milk directly or through an agent to Defendants or Co-
Conspirators in Orders 5 and/or 7.

1. GENERAL INSTRUCTIONS

A. If you wish to receive a payment from the settlements, you must complete and return this Claim Form
postmarked no later than October 21, 2011 to the following address:

SE Dairy Settlement
c/o Rust Consulting, Inc.
P.O. Box 2392
Faribault, MN 55021-9092

B. You must provide the total amount of raw Grade A milk your farm produced in Federal Milk Market
Orders 5 and/or 7 and sold directly or through an agent to Defendants or Co-Conspirators in Orders 5 and/or
7 from January 1, 2001 until the present.
Orders 5 and 7 cover Alabama, Arkansas, Georgia, Kentucky, Mississippi, Louisiana, North Carolina,
South Carolina, and Tennessee, as well as parts of Florida, Indiana, Missouri, Virginia, and West
Virginia.
The current Defendants are Dean, National Dairy Holdings LP (“NDH”), Dairy Farmers of America,
Inc. (“DFA”), Dairy Marketing Services, LLC (“DMS”), Mid-Am Capital, LLC (“Mid-Am”), SMA,
Gary Hanman, and Baird.
The alleged Co-Conspirators are Dairy.com, Inc., The Kroger Co., Prairie Farms Dairy, Inc., Robert W.
Allen, Jay Bryant, Herman Brubaker, Gregg L. Engles, Michael J. McCloskey, Allen A. Meyer, Pete
Schenkel, and Gerald Bos.
C. You must sign your completed Claim Form.

D. Claim Forms not postmarked by October 21, 2011 and sent to the address above may be rejected and
you will not be able to get any money from the settlements.

E. Submission of a Claim Form does not guarantee that you will receive a payment from the settlements.

2. CLASS MEMBER INFORMATION

Please type or neatly print all information.

Last Name: First Name:
Farm Name: Address Number or P.O. Box:
Street or Road: City:

9
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State: Zip Code:
Telephone (day): Email:

3. TOTAL AMOUNT OF RAW GRADE A MILK

In the table below, indicate the total number of pounds of raw Grade A milk your farm produced in Federal
Milk Market Orders 5 and/or 7 and sold directly or through an agent to Defendants or Co-Conspirators in
Orders 5 and/or 7 from January 1, 2001 until the present:

Total Number of Pounds of Raw Grade A Milk:

Note: The amount you indicate in the table above may be cross-checked against a database to confirm its
accuracy.

4. REQUEST FOR FEDERAL TAXPAYER IDENTIFICATION NUMBER

Enter Taxpayer Identification Number (“TIN™) on the appropriate line.

e For individuals, this is your Social Security Number (“SSN”)

e For sole proprietors, you must show your individual name, but you may also enter your business or
“doing business as” name. You may enter either your SSN or your Employer ldentification
Number (“EIN”)

e For other entities, it is your EIN

Social Security Number (for individuals) OR Employer Identification Number

If you are exempt from backup withholding, enter your current TIN above and write “exempt” on the
following line:

UNDER THE PENALTY OF PERJURY, | (WE) CERTIFY THAT

1. The number shown on this form is my current TIN; and

2. 1 (We) certify that | am (we are) NOT subject to backup withholding under the provisions of
Section 3406(a)(1)(C) of the Internal Revenue Service because: (a) | am (we are) exempt from backup
withholding; or (b) I (we) have not been notified by the Internal Revenue Service that | am (we are) subject
to backup withholding as a result of a failure to report all interest or dividends; or (c) the Internal Revenue
Service has notified me (us) that | am (we are) no longer subject to backup withholding.

NOTE: If you have been notified by the Internal Revenue Service that you are subject to backup
withholding, please strike out the language that you are not subject to backup withholding in the
certification above.

The Internal Revenue Service does not require your consent to any provision other than the certification
required to avoid backup withholding.

5. CERTIFICATION

I certify under penalty of perjury that the information above is true and correct and that the submission of
false information may subject me to civil and/or criminal penalties.

Signature of Class Member: Print Name:
Farm Name: Date:
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Legal Notice

If Your Farm Produced Grade A Milk
In the Southeast Since 2001

You Could Get Money from Class Action Settlements

A $140 million settlement with Dean Foods Company ("Dean™) has been reached in a class action lawsuit involving the price
of raw Grade A milk that was produced and sold in the Southeast. Also, a settlement for $5 million plus certain structural
changes has been reached with Southern Marketing Agency (“SMA”) and James Baird (“Baird™). The litigation is continuing
against the other Defendants: National Dairy Holdings LP (“NDH”), Dairy Farmers of America, Inc. (“DFA”), Dairy
Marketing Services, LLC (“DMS”), Mid-Am Capital, LLC (“Mid-Am”), and Gary Hanman. If approved by the Court, the
settlements will provide payments to dairy farmers who submit valid claim forms and you may be eligible.

What Is the Case About?

The lawsuit claims that Dean, SMA, Baird, the other Defendants, and their alleged co-conspirators violated federal
antitrust laws and that as a result the prices paid to dairy farmers in Federal Milk Market Orders 5 and 7 (“Southeast”)
were lower than they otherwise would have been. Dean, SMA, Baird and the other Defendants deny that they did anything
wrong. Orders 5 and 7 cover Alabama, Arkansas, Georgia, Kentucky, Mississippi, Louisiana, North Carolina, South
Carolina, and Tennessee, as well as parts of Florida, Indiana, Missouri, Virginia, and West Virginia. Alleged Co-
Conspirators are: Dairy.com, Inc., The Kroger Co., Prairie Farms Dairy, Inc., Robert W. Allen, Jay Bryant, Herman
Brubaker, Gregg L. Engles, Michael J. McCloskey, Allen A. Meyer, Pete Schenkel, and Gerald Bos.

Who Is Included in the Class?

In general, all dairy farmers, whether individuals, entities, or members of cooperatives, who produced raw Grade A milk
in Order 5 or in Order 7 and sold that milk directly or through an agent to Defendants or alleged co-conspirators at any
time from January 1, 2001, through the present are members of the Class.

What If | Already Asked to be Excluded from the Class?

If you previously elected to be excluded from, or “opted out” of, the Class, you may ask the Court to reinstate you to the
Class for purposes of participating in the settlements. Your application to the Court must contain the reasons for seeking
reinstatement and must be filed with the Claims Administrator by October 21, 2011.

What Do the Settlements Provide?

Dean agreed to pay $60 million into a settlement fund shortly after the settlement receives preliminary approval from the
Court. The Court granted preliminary approval on July 14, 2011 and Dean made the first payment shortly thereafter. Dean
will also pay up to $20 million into the settlement fund shortly after each of the first, second, third, and fourth anniversaries
of the Court’s final approval of the settlement. As a result of Plaintiffs’ settlement with SMA and Baird, an additional $5
million will be paid into a settlement fund shortly after the settlement receives final approval from the Court and certain
structural changes will be implemented relating to the manner in which SMA is operated and managed, the way in which
milk is marketed in the Southeast, and how SMA interacts with Southeast dairy farmers. The complete details of the
settlements with Dean, SMA and Baird are set forth in the Settlement Agreements, which are available at
www.SoutheastDairyClass.com. After deducting attorneys’ fees, costs, and other fees and expenses, the net settlement
funds will be distributed to Class Members who file valid claims.

How to Get a Payment?

You must submit a Claim Form to get a payment under either settlement. You can get a Claim Form at

For More Information and a Claim Form: Call: 1-800-874-2297, Visit: www.SoutheastDairyClass.com
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www.SoutheastDairyClass.com or by calling 1-800-874-2297. The deadline to submit a Claim Form is October 21,
2011. The amount of money you may receive cannot be calculated at this time. It will depend on the amount of raw
Grade A milk you produced in Order 5 and Order 7 which was sold to Defendants and alleged Co-Conspirators in
Order 5 and/or Order 7 from January 1, 2001 to the present as well as the number of valid claims that are received, and
the fees, costs and expenses the Court approves. We don't know how many people will file claims. However, if 7,000
dairy farmers file a valid claim, the average total payment per farmer is estimated to be approximately $13,000. Your
payments could add up to be more or less than $13,000 depending on the amount of raw Grade A milk you produced in
Order 5 or Order 7 and sold to Defendants and alleged Co-Conspirators in Order 5 and/or Order 7.

What Else You Should Know.

If you are a Class Member and do nothing, you will be legally bound by the settlements, your rights will be affected and
you will not be able to sue Dean, SMA, or Baird for any claim relating to the lawsuit. If you object to either settlement,
you must submit your objections by October 21, 2011. The Court will hold a hearing on November 4, 2011 to consider
whether to approve the settlements and a request by the Class lawyers for up to one-third of the settlement amount in
attorneys' fees, plus costs, expenses, and incentive fees for the dairy farmers who brought the lawsuit. You do not need
to attend the hearing. If you wish, you or your own lawyer may ask to appear and speak at the hearing at your own cost.

For More Information and a Claim Form: call 1-800-874-2297 or visit www.SoutheastDairyClass.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
GREENEVILLE DIVISION

)
IN RE SOUTHEASTERN MILK )
ANTITRUST LITIGATION ) Master File No. 2:08-MD-1000
)
) Judge J. Ronnie Greer
THIS DOCUMENT RELATES TO: )
)
Sweetwater Valley Farm, Inc., et al. v. )
Dean Foods, et al., No. 2:07-CV-208 )
)
PROPOSED ORDER

Upon consideration of Dairy Farmer Plaintiffs’ motion for preliminary approval of their
proposed settlement with Defendants Southern Marketing Agency (“SMA”) and James Baird
(“Baird”) it is hereby ORDERED as follows:

1. The motion is hereby GRANTED.

2. The Court finds that the proposed settlement with SMA and Baird, as set forth in
the Settlement Agreement between Plaintiffs, and SMA and Baird, and subject to final
determination following proper notice and a fairness hearing, is sufficiently fair, reasonable and
adequate to authorize dissemination of notice to the Class Members.

3. The Court approves the form and content of the: (a) Notice of Proposed
Settlement (“Notice”), attached hereto as Exhibit B; and (b) Summary Notice of Proposed
Settlement (“Summary Notice™), attached hereto as Exhibit C, to notify Class Members of the
Settlement Agreement, as well as the settlement agreement between Plaintiffs and Defendant
Dean Foods Company, which was preliminarily approved by a previous Order of this Court (Dkt.

1641).
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4. The Court finds that the mailing and publication of the Notice and Summary
Notice, respectively, in the manner set forth herein constitute the best notice practicable under
the circumstances, are due and sufficient notice to all persons entitled thereto and comply fully
with the requirements of Federal Rule of Civil Procedure 23 and the due process requirements of
the Constitution of the United States.

5. Within ten (10) days after the date of this Order (“Notice Date”), the Notice shall
be mailed by first class U.S. Mail, postage prepaid, to all potential members of the Class whose
identities and locations are reasonably ascertainable, which may be satisfied by sending the
Notice to the 7,388 addresses of potential class members that Plaintiffs identified in Defendant
and third-party records obtained during discovery, plus any potential class members identified
since then. In addition, the Summary Notice shall be published in the next available issue of
Hoard’s Dairyman. Plaintiffs also shall post the Settlement Agreement, Notice and their motion
for preliminary approval on the class action website maintained by the class action administrator.

6. No additional opt-out period is warranted or required by Rule 23(e)(4) of the
Federal Rules of Civil Procedure.

7. Any person who timely requested exclusion from the Class may apply to the
Court to be reinstated to the Class (opt back in) for purposes of participating in the Settlement
Agreement provided such application sets forth the reasons for seeking reinstatement and is filed
with the Claims Administrator at least fourteen (14) days prior to the Fairness Hearing.

8. Any member of the Class who objects to the settlement must do so in writing.
The objection must include the caption of this case, be signed, and be filed with the Court no
later than fourteen (14) days prior to the Fairness Hearing and shall otherwise comply with the

requirements set forth in the Notice. The objection must also be mailed to Class Counsel and
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counsel for Defendants, postmarked no later than fourteen (14) days prior to the Fairness
Hearing. Any response to timely, completed objections must be filed with the Court and served
no later than seven (7) days prior to the Fairness Hearing.

0. Any Class Member who wishes to be eligible for a payment as a result of the
Settlement, including those members seeking to opt back in, must file a claim no later than
fourteen (14) days before the Fairness Hearing.

10. No later than seven (7) business days prior to the Fairness Hearing, Class Counsel
shall file with the Court, and serve upon counsel for Defendants, affidavits or declarations of the
person under whose general direction the mailing of the Notice and the publication of the
Summary Notice were made, showing that mailing and publication were made in accordance
with this Order.

11. The Court will convene a hearing (the “Fairness Hearing”) on November 4 at
9:00 a.m., at 200 West Depot Street, Greenville, Tennessee, to consider (a) whether the
Settlement Agreement should be finally approved as fair, reasonable, and adequate to and in the
best interests of the Class, and whether Judgment should be entered dismissing the Released
Claims on the merits and with prejudice; and (b) whether to approve any application by Class
Counsel for an award of attorneys’ fees and payment of costs and expenses. Any Class member
who follows the procedure set forth in the Notice may appear and be heard at the Hearing. The
Hearing may be continued without further notice to the Class.

12.  Any member of the Class who seeks to appear and be heard at the Fairness
Hearing shall, no later than fourteen (14) business days prior to the Fairness Hearing, send a
letter with that request to the Clerk of the Court, Class Counsel, and counsel for the Defendants.

13.  The Court approves the establishment of the Settlement Fund, as set forth in the

Case 2:08-md-01000 Document 1676-4 Filed 07/27/11 Page 4 of 5 PagelD #: 39358



Settlement Agreement, as a “Qualified Settlement Fund” pursuant to Treas. Reg. § 1.468B-1.
The Court retains continuing jurisdiction over any issues regarding the formation or
administration of the Settlement Fund. Class Counsel and their designees are authorized to use
up to $50,000 of the Settlement Fund to give notice of the Settlement to Class members and for
settlement administration costs, up to $10,000 of the Settlement fund for escrow agent costs, and
such amount of the Settlement Fund as is required to pay taxes on income earned on the
Settlement Fund, with prior notice to Defendants. No other disbursements shall be made from
the Settlement Fund prior to the Effective Date, as defined in the Settlement Agreement, and
then only upon approval and order of the Court.

14. Rust Consulting, Inc. is appointed as Claims Administrator for purposes of notice
and administration of the settlement with SMA and Baird.

15. JPMorgan Chase Bank, National Association shall serve as the escrow agent in
connection with the Settlement Fund described in Paragraph 7.1 of the Settlement Agreement.

16. Plaintiffs and members of the Class are preliminarily enjoined from the initiation,
commencement or prosecution of any Released Claim by any of the Releasing Parties.

17.  All claims against SMA and Baird are SEVERED from those against the other
Defendants and all claims against SMA and Baird are STAYED until further order of the Court.

18.  All capitalized terms used in this Order shall have the meanings set forth in the

Settlement Agreement.

Dated:

Hon. J. Ronnie Greer
United States District Court Judge

Case 2:08-md-01000 Document 1676-4 Filed 07/27/11 Page 5 of 5 PagelD #: 39359





